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NYSCEF DOC. NO. 11 RECEI VED NYSCEF: 12/05/2022

CIVIL COURT OF THE CITY OF NEW YORK
COUNTY OF QUEENS: HOUSING PART A

X
90-02 QB HOLDINGS, LLC,, L&T Index # 056893/2020
Petitioner-Landlord,
-against-
NOTICE OF MOTION
TIFFANY LEE DEVOLDER SANTOS, PLEASE REFER TO
90-02 Queens Boulevard a/k/a PART A
89-52 Queens Boulevard, Apt. 520
Elmhurst, NY 11373
Respondent-Tenant.,
X

SIR/MADAM:

PLEASE TAKE NOTICE, that upon the annexed affirmation of Boris Lepikh, Esq.,
dated December 5, 2022, and upon the annexed affidavit of Manny Stein, sworn to on December
5, 2022, and upon the annexed pleadings and proceedings heretofore and herein together with the
annexed exhibits, the undersigned will move this Court at a motion term Part A, Room 401, at
the Courthouse located at 89-17 Sutphin Boulevard, County of Queens, City and State of New

York, on January 4, 2023, at 9:30 in the forenoon, for an order: (1) vacating the ERAP stay as

the ERAP funds paid on behalf of Respondent did not satisfy the sums sought in the petition,
and/or (2) restoring this proceeding for further proceedings in its normal course, and/or (3)
amending the petition to include all rent due and owing, currently $39, 450.00 through
December, 2022, and/or (4) directing the entry of a final judgment and issuance of the warrant of
eviction against Respondent, as well as such other further relief as this court may deem just and
proper under the circumstances.

Dated: New Rochelle, New York
December 5, 2022
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NYSCEF DOC. NO. 11 RECEI VED NYSCEF: 12/05/2022

PURSUANT TO CPLR§ 2214(b) A DEMAND IS HEREBY MADE THAT ANY

RESPONSIVE PAPERS MUST BE SERVED AT LEAST SEVEN (7) DAYS BEFORE

THE RETURN DATE OF THIS MOTION

Yours etc.

TODD ROTHENBERG, ESQ.
Attorney for Petitioner

271 North Avenue, Suite 115
New Rochelle, N.Y. 10801
(914) 235-7234

TO: QUEENS LEGAL SERVICES,
Sharmin Piancca, Esq.,
Attorneys for Respondent
8900 Sutphin Blvd., 5" Floor
Jamaica, NY 11435
347-592-2133
spiancca@lsnyc.org
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NYSCEF DOC. NO. 11

CIVIL COURT OF CITY OF NEW YCRK
COUNTY OF QUEENS HOUSING PART

90~-02 OB HOLDINGS II, LLC.

. PETITIONER
- agamnst -

TIFFANY LEE DEVOLDER
SANTOS

90-02 Queens Boulevard a/k/a Apt. 520
89-52 Queens Blvd

Elmhurst, NY 11373 RESPONDENT

MOTION BY:

DATE-TIME:

LOCATION OF COURT:

SUPPORTING PAPERS:

RELIEF DEMANDED:

DATED: JAMAICA, NY

5th day of December 2022

TO: TIFFANY LEE DEVOLDER
30-02 Queens Boulevard a/k/a Apt.
89-52 Queens Blvd

Elmhurst, NY 11373

RECEI VED NYSCEF: 12/05/2022

L&T Index No.
09-9002-520

056893/2¢C

NOTICE OF MOTION

THIS MATTER IS TO BE
REFERRED TQO HONORABLE
JUDGE Jose Rodriguez

Todd Rethenberyg,
271 North Avenue
Suite 115

New Rochelle, NY 10801

Attorneys for Petitioner
01/04/2023 9:30 aM

89-17 SUTPHIN BOULEVARD

Esd.

JAMAICA NY 11435
PART A ROOM 401

All the pleading had herein. Affidavits
and/or affirmations annexed hereto.

RESTORE TO COURT CALENDAR ENTRY OF
JUDGMENT, AMENDING THE PETITION TO
INCLUDE ALL ARREARS OWED TO DATE,
ISSUANCE & EXECUTION OF WARRANT

AND FOR SUCH OTHER AND FURTHER RELIEF
AS THE COURT DEEMS JUST AND PROPER.

Yours, etc.

Todd Rothenberg

Todd Rothenberg, Esg.
271 North Avenue
Attorneys for Petitiocner
Suite 115
New Rochelle,
{914)235-723

NY 10801
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WARNING!

YOU ARE RECEIVING I'NESE PAPERS BECAUSE YOUR
LANDLORD HAS APPLIED TO COURT TO HAVE YOU EVICTED.

You de not nced to go to eourt {o respond to these papers in person.
To respond you can call 718-857-1379, or visit

www.nveourts.gov/evictions/nye/ and ask for a FREE LAWYER to help
you with your housing casc. You should call as spon us possible.

I you ean’ gel s free lawyer, or you don’t want one, you can call the courd
al 646-386-5409 (v nrrange a virtual appearance for veurself so (hat vou do
not have to come to court.

;ADVERTENCIA!

USTED FSTA RECIBIENDO ESTOS DOCUMENTOS PORQUE S
ARRENDADOR HA SOLICITADO A LA CORTE QUE LO
DESALOJEN.,

Usted no necesita ir a 1a corde para responder a cstos documentos en
persona.

Para responder pucde Hamar al 718-557-1379 o visitar
www.nyveonris.sovievictions/nve/ y solicite un ABOGADO GRATUITO
para que le ayude con su caso de vivienda. Debe Hlamar 1o antes posible,

Si no pucde obtencr un abogado gratuito, v no quiere ung, pucde llamar al
fribunal al 646-386-5409 para organizar una presentacion virtual para
usred de manera que no tenga quc ir al eribunal.
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AVETISMAN!

UU RESEVWA PAIYE SA YO PASKE MET
KAY DIF !\-IANH!:.‘ IIIBINAL
POL METE W NDIYO LAKAYE OU.

Ou pa berwen ale o menm nan fribunal pou
TCPORAn PARYC 53 YO,

Puu reponn papye s4 yo, 0o ka rele TIR-587-1379
cubyen ale nan sil

ywww . nvegnctsgovievictionsinve! epl mande yun

ek kitravay gratis pon ade w an 2afé kny eu
a, Fok ou rele byen vic

Bi w pua ka jwenn von aveka gratis, suhyen ou pi
vie yoir avohs prauy, vu ku rele teibinal fa nap
G46-380-540% pou dgantze yon presantasyon a
dirtuny, kons:s ou pa beoven ale an pésHn nan
tribinal la.

AVERTISSEMENT!?

YVOUS AVEL RECL CES DOCUMEN IS
PARCE QU VOTRE PROVIUE TAIRE A
DEMANDE A LA COURDE VOLN
EXPULSER DF YOTRE MAISON,

Vous n'aver pax besojn do yous rendre en
pursnone d la Cour pour répondre i cos
documenrs

Pour y répandre vous ponver téléphoucr nu 715
337-1379, ou aller sur b ity

www.nveanrly. sovievictionbssve ¢ demander
g un avaecat ide 1a Coinr vans gide gratuitemant
avee voire probléme de lugemenr, Yeans devez
téléphoner le plus vite possible,

Sivous warvives pus § uhilenir les serviees
gratuils o “un avecat ou si vous n'en voulez pas,
vous poivez appeler ba Cour au G46-156-5409
ulin d urganiser votre comparulion virtaelle i 1y

IIpeaynpexkacuuc!
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NYSCEF DOC. NO. 11 RECEI VED NYSCEF: 12/05/2022

CIVIL COURT OF THE CITY OF NEW YORK
COUNTY OF QUEENS: HOUSING PART A

X
90-02 QB HOLDINGS, LLC,, L&T Index # 056893/2020
Petitioner-Landlord,
-against-
AFFIRMATION IN
SUPPORT OF MOTION
TIFFANY LEE DEVOLDER SANTOS,
90-02 Queens Boulevard a/k/a
89-52 Queens Boulevard, Apt. 520
Elmhurst, NY 11373
Respondent-Tenant.,
X

BORIS LEPIKH, an attorney duly licensed to practice law in the State of New York
hereby affirms under penalties of perjury:

1. I am the of counsel attorney for the Petitioner and as such, I am fully familiar with
the following facts and circumstances.

2. 1 subrmit this affirmation in support of the relief requested in the annexed notice of
motion seeking an order: (1) vacating the ERAP stay as the ERAP funds paid on behalf of
Respondent did not satisfy the sums sought in the petition, and/or (2) restoring this proceeding
for further proceedings in normal course, and/or (3) amending the petition to include all rent due
and owing, currently $39, 450.00 through December, 2022, and/or (4) directing the entry of a
final judgment and issuance of the warrant of eviction against Respondent, as is more fully set
forth herein and in the annexed notice of motion.

3. The within nonpayment proceeding was commenced on or about August 20,
2020, by filing and service of a notice of petition and petition, after an initial demand for rent.

Please see the Court file.

7 of 21



FTCED._QUEENS CI'VIT COURT - [&T 12705/ 2022 02: 10 PN !NOEX NO LT-056893-20/ QU

NYSCEF DOC. NO. 11 RECEI VED NYSCEF: 12/05/2022

4. Respondent failed to appear and subsequently applied for a hardship declaration
but was denied. Please see the Court file.

5. Petitioner then filed for default judgment and/or judgment of possession based on
Respondent’s failure to appear and the denied hardship declarations. Please see NYSCEF Docs.
3,56 7and 8.

6. However, most recently, Petitioner was advised by Respondent’s counsel that
Respondent filed for ERAP and this proceeding was effectively stayed.

7. Petitioner received ERAP funds on or about July 12, 2022 in sum of $30, 750.00
however, the rental arrears demanded in the petition, and those that Respondent was obligated to
pay remain unpaid. Please see annexed affidavit of Manny Stein and Exhibit “1” for proof of
ERAP payment and Exhibit 2" for a copy of the rental ledger.

THE PROCEEDING MUST BE RESTORED AS THERE IS NO LONGER AN ERAP
STAY

8. SB-1, in Part A, §8, imposed a stay of proceedings upon the filling of an
application. Said section provides,

Except as provided in section nine-a of this act, in any eviction proceeding,

whether filed prior to, on, or after the effective date of this act, against a

household who has applied or subsequently applies for benefits under this

program { ], all proceedings shall be stayed pending a determination of eligibility.

9. The ERAP application has now been determined and the application was
approved, but the funds issued did not satisfy the rental arrears sought in this proceeding. Please
see Exhibit 2.

10.  The stay imposed by SB-1 must now be vacated/lifted as the ERAP application is

no longer pending.
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NYSCEF DOC. NO. 11 RECEI VED NYSCEF: 12/05/2022

11.  Respondent failed to pay the arrears sought in this proceeding, even afier ERAP
payment. To date, all rent has become due and owing, as evidenced by the rental ledger attached
hereto, and has remained unpaid. Annexed hereto and made a part hereof as Exhibit “2” is a
copy of the rental ledger.

12.  Since Respondent’s obligations in this proceeding remain unsatisfied and since
the ERAP stay no longer applies, this proceeding must be restored to the Court’s calendar for
further proceedings in normal course, including but not limited to permitting Petitioner to
execute the warrant of eviction.

PETITION SHOULD BE AMENDED TO INCLUDE ALL RENT AND ADDITIONAL
RENT DUE AND OWING

13.  CPLR §3025(c) permits the court to amend a pleading at any stage to conform to
the evidence.
14,  The Court is afforded “the widest possible latitude” in dealing with amendments

to conform the pleadings to the evidence. An amendment may be allowed “during or even after

trial”. See Murray v. City of New York, 43 N.Y.2d 400 (1977); West 45 APF LLC v. Take Time

to Travel, Inc., 2012 N.Y. Slip Op 30657 (Sup. Ct. N.Y. Co. 2012). 33.

15. A party seeking to amend pleadings must establish that the pleadings have merit.

See Heller v. Louis Provenzano, Inc., 303 A.D.2d 20 (ist Dep’t 2003). Leave to amend pleadings

will be freely granted, but only absent prejudice or surprise to the defendant. See Simone v. Long

Island Jewish Hillside Medical Center, 81 Misc.2d 163 (Sup Ct. N.Y. County 1975).

16.  "There is no basis to find that the amount due should be read to be limted to the
amount sought in the petition or due through the date of the petition. As the Court of Appeals has

held '... in summary proceedings, wherever brought, judgment for rent due may be granted,
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NYSCEF DOC. NO. 11 RECEI VED NYSCEF: 12/05/2022

whatever the amount' (Byrne v. Padden 248 N.Y. 243, 248).” BLDG Mgmt. Co. v. Benmen,

2012 NY Slip Op 51476, 36 Misc.3d 1225, 959 N.Y.S.2d 87 (Civ. Ct. NY Cty 2012).

17.  "[I]n CF Monroe v. Nemeth (N.Y.LJ Oct 25, 1994 p. 25 col 1) the Appellate

Term, First Department, affirmed the lower court's decision, including the lower courts award of
a judgment to include all rent due through the date of the trial. The decision provides '(t)he
court's amendment of the petition to include all past due rent up to and including the date of the

trial accords with the established practice in landlord-tenant court ( Id )." BLDG Mgmt. Co. v.

Benmen, 2012 NY Slip Op 51476, 36 Misc.3d 1225, 959 N.Y.S.2d 87 (Civ. Ct. NY Cty 2012).

18. In GSL Enterprises, Inc. v. Newlinger (N.Y.LJ May 24, 1996, p. 25, col 6), the

Appellate Term First Department "the Court noted that an amendments of the petition to include
rent accruing after the date of the petition should permitted, and that it was preferable to resolve

all issues in one proceeding”". BLDG Mgmt. Co. v. Benmen, 2012 NY Slip Op 51476, 36

Misc.3d 1225, 959 N.Y.S.2d 87 (N.Y. Civ. Ct. 2012)

19.  Just as in Benmen, Respondent remains in the premises and should be aware that
rent has continued to accrue since the petition was served and that she has failed to satisfy the
arrears owed to Petitioner.

20.  Here, Respondent did not achieve a zero balance as monthly rent continued to
accrue after commencement of this proceeding.

21.  Affirmant respectfully submits the only prejudice that will result is if the
pleadings are not deemed amended.

22.  Here, the affidavit of the Petitioner’s agent attests that Respondent presently owes
$39, 450.00 in rent, which has been entirely ignored and unpaid. Please see Exhibir 2.

WHEREFORE, affirmant respectfully requests that the motion be granted in all
respects.
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PIKH, ESQ.
Dated: New Rochelle, NY
December 5, 2022
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NYSCEF DOC. NO. 11 RECEI VED NYSCEF: 12/05/2022

CIVIL COURT OF THE CITY OF NEW YORK
COUNTY OF QUEENS: HOUSING PART A

90-02 QB HOLDINGS, LLC., L&T Index # 056893/2020
Petitioner-Landlord,
-against-

AFFIDAVIT IN
SUPPORT OF MOTION

TIFFANY LEE DEVOLDER SANTOS,
90-02 Queens Boulevard a/k/a
89-52 Queens Boulevard, Apt. 520
Elmhurst, NY 11373
Respondent-Tenant.,

STATE OF NEW YORK;
S8.S.:
COUNTY OF QUEENS:

[, MANNY STEIN, being duly sworn depose and say:

1. That I am the agent for the Petitioner-Landlord, 90-02 QB HOLDINGS, LLC,, in
the instant proceeding, and as such, I am fully familiar with the facts and circumstances.

2. The following information is based upon persenal knowledge and from the books
and records kept by the landlord’s office.

3. The within nonpayment proceeding was commenced on or about August 20,
2020, by filing and service of a notice of petition and petition, after an initial demand for rent.
Please see the Court file.

4. Petitioner was advised that Respondent applied for ERAP.

5. ERAP funds were issued on or about July 12, 2022, however, that left the petition
unsatisfied and rent sought in this case is still owed. As is set forth in the annexed rental ledger,
Respondent still owes rent that accrued prior to the funds covered by ERAP and those demanded
in the petition. Please see Exhibit “1” for proof of ERAP payment and Exhibit “2" for the rental

ledger reflecting all debits and credits on Respondent's account.
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6. Respondent has not satisfied her rental obligations and after payment from ERAP,

Respondent still owes monies sought in the petition and the arrears continue to accrue.

WHEREFORE, affiant respectfully requests that the motion be granted in all respects.

/ Manny\{cein
\

Sworn to before me on
December 5, 2022

o =

“Notary Public \

TODD ROTHENBERG

NOTARY PUBLIC, STATE OF NEW YORK
No. 02RO4995681

Qualified In Westchester County
Commission Expires June 29, 2026
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NYSCEF DOC. NO 11 RECEI VED NYSCEF: 12/05/2022
121512022
Tiffany Lee Devolder Santos

90-02, Unit 520

Ledger: All
DATE DESCRIPTION CHARGE PAYMENT REMAINING BALANCE
More...

03/01/20 Rent Charge 2050.00 G.00 4100.00
03/20/20 Late Fee 50.00 50.00 4150.00
04/01/20 Rent Charge 2050.00 0.00 6200.00
04127420 Security Deposit ck#mo2103838074 500.00 0.00 5700.00
04127120 Security Deposit ck#fmo2103688217 1000.00 0.00 4700.00
04/27120 Security Deposit ck#mo17-876577402 500.00 0.00 4200.00
05/01/20 Rent Charge 2050.00 0.00 6250.00
06/01/20 Rent Charge 2050.00 0.00 8300.00
07/01/20 Rent Charge 2050.00 0.00 10350.00
08/01/20 Rent Charge 2050.00 0.00 12400.00
08/11/20 Dispossess Charge 100.00 100.00 12500.00
09/01/20 Rent Charge 2050.00 0.00 14550.00
10/01/20 Rent Charge 2050.00 0.00 16600.00
11/01/20 Rent Charge 2050.00 0.00 18650,00
12/01/20 Rent Charge 2050.00 0.00 20700.00
01/01/21 Rent Charge 2050.00 0.00 22750.00
02/01/21 Rent Charge 2050.00 0.00 24800.00
03/01/21 Rent Charge 2050.00 0.00 26850.00
04/01/21 Rent Charge 2050.00 0.00 28900.00
05/01/21 Rent Charge 2050.00 50.00 30950.00
0601721 Rent Charge 2050.00 2000.00 33000.00
o701 Rent Charge 2050.00 2050.00 35050.00
08/01/21 Rent Charge 2050.00 2050.00 37100.00
os/o12 Rent Charge 2050,00 2050.00 35150.00
16/01/21 Rent Charge 2050.00 2050.00 41200.00
110121 Rent Charge 2050.00 2050.00 43250.00
12/0121 Rent Charge 2050.00 2050.00 45300.00
01/01/22 Rent Charge 2050.00 2050.00 4735000
02/01/22 Rent Charge 2050.00 2050.00 49400.00
02/16/22 |.ate Fee Charge 30.00 30.00 49430.00
03/01/22 Rent Charge 2050.00 2050.00 51480.00
03/16/22 Late Fee Charge 30.00 30.00 51510.00
04/01/22 Rent Charge 2050.00 2050.00 53560.00
04/16/22 Late Fee Charge 30.00 30.00 53590.00
05/01/22 Rent Charge 2050.00 2050.00 55640.00
05/16/22 Late Fee Charge 30.00 30.00 55670.00
06/01/22 Rent Charge 2050.00 2050.00 57720.00
06/16/22 Late Fee Charge 30,00 30.00 57750.00
07/01/22 Rent Charge 2050.00 2050.00 59800.00
0712122 Payment Receipt Ref#ACH 30750.00 0.00 28050.00
07/16/22 Late Fee Charge 30.00 30.00 29080.00
08/01/22 Rent Charge 2050.00 2050.00 31130.00
08/16/22 l.ate Fee Charge 30.00 30.00 31160.00
05/01/22 Rent Charge 2050.00 2050.00 33210.00
09/16122 Late Fee Charge 30.00 30.00 33240.00
10/01/22 Rent Charge 2050.00 2050.00 35290.00
10/16/22 Late Fee Charge 30.00 30.00 35320.00
11/01/22 Rent Charge 2050.00 2050.00 37370.00
11/16/22 Late Fee Charge 30.00 30.00 37400.00
12/01/22 Rent Charge 2050.00 2050.00 39450.00
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NYSEEEOBMEWRNGRK,ICOUNTY OF  WESTCHESTER ss: RECEI VED NYSCEF: 12/ 05/ 2022

AFFIDAVIT OF SERVICE BY MAIL

STATE OF NEW YORK, COUNTY OF WESTCHESTER SS:

being duly sworn, deposes and says, that deponent is not a party
to the action, is over 18 years of age and has offices at:

271 North Avenue

Suite 115

New Rochelle, NY 10801

That on the 5th day of December 2022 deponent served the within
NOTICE QF MOTION

Upon Queens legal Services
89-00 Sutphin Blwvd.
Jamaica, NY 11435

Attorney(s) for:
TIFFANY LEE DEVOLDER
SANTOS

In this action, at: )
90-02 Queens Boulevard a/k/a 89-52 Queens Blvd TN
Apt. 520
Elmhurst, NY 11373

The address designated by said attorney(s} for that purpose
by depositing a true copy of same enclosed in a postrpbaid properly
addressed wrapper, in a post coffice-official deposj the /
exclusive care and custody of the United States Pgst ervice withﬂﬁ
the State of New York.

Sworn to before me, this

5th day of December 2022 u/éﬁﬁ) V\/\ \,¢wﬂkﬂ/
Todd Rothenberg . T N i
Notary Public,(Staté of New York
No. 02R049935681 '

Qualified in Nassau County
Commission Expires June 29, 2026
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NYSCEF DOC. NO. 11 RECEI VED NYSCEF: 12/05/2022
CIVIL COURT CF CITY OF NEW YORK

COUNTY OF QUEENS HCUSING PART A

90-02 QB HOLDINGS II, LLC.

PETITIONER
- against -
TIFFANY LEE DEVQOLDER
SANTOS
90-02 Queens Boulevard a/k/a Apt. 520
Elmhurst, NY 11373 RESPONDENT

NOTICE OF MOTION

Todd Rothenberg, Esqg.

Attorneys for Petitioner
Office and Post Office Address:
271 Neorth Avenue

Suite 115

New Rochelle, NY 10801
914/235-7234
officeftrothenbergesqg.com

Esq.
To: 4
Attorney(s) for

Service of a copy ¢of the within

is hereby admitted:
Dated, N.Y. , 20
Attorney{s}) for

To: Queens legal Services
89-00 Sutphin Blvd.

Jamaica, NY 11435

Attorney's Certification

TODD RCTHENBERG, an attorney duly admitted to the Courts of the State of New York, hereby
certifies that the annexed NOTICE OF MOTION is to the best of my knowledge and upon information
and belief, formed after an inguiry reasonable under the circumstances, that the presentation of
said papers cor contentions therein are not frivolous as defined in subsection (c)} of section
130-1.1 of 22 HYCRR

Dated: New Rochelle
December 5, 2022 Todd Rothenberg
09~9002~320
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